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PART I

Report of STACFAC Meeting
(GC Doc. 04/2)

15, 16, and 18 June 2004
Copenhagen, Denmark

1. Opening of the Meeting

STACFAC Chair Daniel Silvestre was not available. Therefore, Vice-Chair Nadia Bouffard chaired and opened the
meeting. Contracting Parties represented at the meeting were: Canada, Denmark (in respect of Faroe Islands and
Greenland), European Union, Iceland, Norway and the USA. (Annex 1)

2. Appointment of Rapporteur
The Executive Secretary, Johanne Fischer, was appointed Rapporteur.
3. Adoption of Agenda
The proposed agenda was adopted. (Annex 2)

4. Modification of Scheme to promote compliance by non-Contracting Party vessels
with the Conservation and Enforcement Measures established by NAFO
(GC Doc. 03/3, Part I11-Report of STACFAC, Annex 6)

All present CPs agreed to use as a basis for the discussion the proposal tabled by the European Union at the
STACFAC meeting held September 15-18, 2003 (Annex 6 of GC Doc. 03/3, Part Il — Report of STACFAC). This
report summarizes the key matters discussed during the meeting. CPs supported the need to effectively address 1UU
fishing by non-Contracting Party (NCP) vessels in the NAFO Regulatory Area and as such, were favourable to
considering improvements to the current NAFO NCP scheme. Concern was expressed, particularly by those NAFO
CPs who are also party to the Northeast Atlantic Fisheries Commission, that an increasing number of NCP vessels
were targeting oceanic redfish in NEAFC and following the fish into the NAFO Regulatory Area in the later months
of the summer and Fall. In their discussions, Contracting Parties considered similar measures adopted by other
regional fisheries management organisations with a view to exploring approaches employed by other Regional
Fisheries Management Organizations. Some CPs supported the concept of harmonizing NCP schemes, in particular
the NAFO NCP scheme and the NCP scheme developed by the Northeast Atlantic Fisheries Commission (NEAFC).

Canada introduced STACFAC Working Paper 04/1 (Annex 3) proposing changes to the EU text and explained that
these were meant to improve fairness and transparency in the procedures outlined in the EU text and overall clarity.

Participants agreed on a number of changes to the EU text which have been reflected in STACFAC WP 04/3,
version 4 (Annex 4). Though progress was made on addressing comments and concerns with the EU draft text,
square brackets remain for further discussion. CPs agreed to insert footnotes to the draft text which explain the
outstanding issues in the text reflected by brackets in order to facilitate preparation and participation at the 2004
annual meeting by the CPs unable to attend the intersessional meeting. It was noted that the text should be read and
drafted using definitions and terminology consistent with the NAFO Conservation and Enforcement Measures, as
the draft text, once adopted, would be included in the NAFO measures. Key definitions in the latter apply to the
NCP scheme and assisted in interpreting the draft text.

Contracting Parties discussed the scope of the scheme. There was general agreement that the scheme should cover
IUU fishing and related activities by non-contracting parties involving stocks regulated by NAFO. This would
therefore include fishing and related activities that occur in the NRA, but as well those that occur outside the NRA,
including in CP’s waters or ports. Therefore the scheme would apply, for instance to transhipment activities of
NAFO regulated stocks, which occur outside the NRA, inside a CP port or inside CPs’ exclusive economic zones.
The purpose clause (Article 1) of the text was amended to reflect this discussion and the wording remains bracketed.
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There was discussion on the need to expand the scheme to better cover transhipment activities between NCP vessels
and CP vessels which were seen as activities which support 1UU fishing. There was general support for this idea,
though concern was expressed that such measures not be too broad, covering transhipments by all forms of ships,
including cargo vessels, as this was seen by some CPs as going beyond the mandate of NAFO. It was recognized at
the 2003 Annual Meeting that such discussions involving potential implications for CPs required the involvement of
STACTIC. As a result a recommendation was made by STACFAC to the General Council in the report of the 2003
Annual Meeting that “STACTIC and STACFAC meet intersessionally in joint session to consider implementation of
the IPOA on IUU, the development of a trade-tracking system and the elaboration of a Scheme for Contracting
Parties with content similar to that of the Scheme for Non-Contracting Parties. These discussions were held in the
second portion of the intersessional meeting jointly with STACTIC.

As had been reflected in the current NCP scheme, Contracting Parties also agreed that any revised NCP scheme
adopted by NAFO would not affect CPs’ sovereign rights to impose additional or stronger measures, consistent with
international law. It was also recognized that the scheme should be interpreted in a manner that is consistent with
international law, including WTO requirements.

Participants agreed to the concept of establishing a list of NCP vessels considered to be involved in IUU fishing,
which, once on the list, could trigger sanctions for the vessel and/or the flag State. There was extensive discussion
on whether and how to establish a preliminary or interim list, and whether a process should be put in place to
finalize the outcome of the list through a mail voting procedure, to avoid delays from waiting for the annual
STACFAC and General Council meetings to finalize the list and to make determinations accordingly. Participants
felt there was need to address IUU fishing in a timely manner, while ensuring that the process was fair, open and
transparent and hence consistent with WTO requirements. In the end, participants agreed that the Secretariat be
tasked with establishing a preliminary list of NCP vessels from information from broad sources, to inform the flag
States and seek additional information regarding the activity of the NCP vessel in time for the annual STACFAC
meeting. At this meeting, STACFAC would consider all facts and determine whether the vessel should be on the
final list of NCP vessels and recommend a course of action to the General Council.

Participants felt that the scope of the current scheme may have been a little too narrow and agreed that the source of
information to trigger a listing of an NCP vessel should not be limited to those vessels sighted in the NRA.

Participants discussed the possible approaches and considerations regarding publication of the provisional and 1UU
lists. Concerns were expressed with respect to publicizing the provisional list as well as the need to protect certain
confidential/personal information, in keeping with national legislation of CPs, when disclosing such a list. It was
agreed that publication of the following details should pose no problem to NAFO CPs: Flag State, vessel name,
letters and numbers of registration, and other identifying features of the vessel as set out in Annex XII of the NAFO
CEM.

CPs then discussed the consequences (sanctions) triggered by vessels being put on the IUU list. The EU text
proposed sanctions, including trade sanctions, be imposed on individual vessels put on the list, and sanctions on
their flag States. Some CPs raised concerns with the fact that the inclusion of trade sanctions in the NCP scheme
discussed earlier in the meeting should not lead to NAFO discriminating between vessels of NCPs and vessels of
CPs, imposing more severe consequences for IUU fishing on NCP vessels than those imposed on CPs. These CPs
believe that such discrimination could result in a breach of WTO requirements. Hence these CPs believed that a
scheme providing for sanctions for CPs and their vessels, consistent, but not necessarily the same, for NCPs and
their vessels was necessary to meet this WTO requirement. Many parties did not believe that NAFO currently has a
sanctions regime for IUU fishing by CP vessels, while others believed that, by virtue of the fact they were parties to
NAFO and were bound by the provisions of the NAFO Convention and its Conservation and Enforcement
Measures, including compliance and control measures, NAFO Parties have alternative means of addressing 1UU
fishing by their vessels — hence not necessitating a NAFO scheme with specific sanctions, including trade measures
for the vessels and their flag Contracting Parties. Canada proposed a clause to be added to the EU text, which 1)
reflects discussion and commitment among the group to further explore the elaboration of a mechanism to address
IUU fishing by CPs; and 2) seeks to prevent inconsistency with WTO rules by agreeing that trade sanctions
envisaged in Article 10(3) of the EU draft text are not implemented until equivalent measures are in place for CPs
that engage in IUU fishing. (STACFAC W.P. 04/6) (Annex 5). The Canadian proposal sets a timeframe of 2 years
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to adopt such measures for CP vessels. Some CPs expressed concerned that this timeframe may be too short for
elaborating a CP scheme, and many CPs expressed concern with not adopting a final revised NCP scheme until a CP
scheme was adopted.

10. Adjournment
The meeting broke to be continued on Thursday, 17 June, in a joint session with STACTIC.
The STACFAC portion of the meeting was finally closed on June 18, with consensus by participants to recommend
to General Council that STACFAC be asked to continue the review and discussions of the revised draft text in

September 2004 at the annual NAFO meeting, with a view to eliminating brackets and propose a revised NCP
scheme for adoption by General Council.
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Annex 1. List of Participants
CANADA
Head of Delegation
Nadia Bouffard, Director, Atlantic Affairs, International Affairs Directorate, Dept. of Fisheries and Oceans, 200 Kent

St., Ottawa, Ontario K1A OE6
Phone: +613 993 1860 - Fax: +613 993 5995 - E-mail: bouffardn@dfo-mpo.gc.ca

Advisers

Glen Linder, Legal Officer, Oceans, Environment and Economic Law Div., Foreign Affairs Canada, 125 Sussex
Drive, Ottawa, Ontario K1A 0G2

Phone: +613 944 4718 — E-mail: glen.linder@dfait-maeci.gc.ca

Kym Purchase, Officer, Atlantic Affairs, Dept. of Fisheries and Oceans, 13N155, 200 Kent Street, Ottawa, Ontario
K1A OE6

Phone: +613 993 1862 — Fax: +613 993 5995 — E-mail: purchasek@dfo-mpo.gc.ca

DENMARK (IN RESPECT OF FAROES AND GREENLAND)

Head of Delegation
Einar Lemche, Head of Representation, Gronlands Hjemmestyre, Strandgade 91, 3. sal, Postboks 2151, 1016

Copenhagen K, Denmark
Phone: +45 32 83 38 00 - Fax: +45 32 83 38 01 - E-mail: el@ghsdk.dk

Adviser

Dorthe Lillelund, Head of Section, Gronlands Fiskerilicenskontrol, Postbox 501, DK-3900 Nuuk, Greenland
Phone: +299 345376 — Fax: +299 323235 — E-mail: doli@gh.gl

EUROPEAN UNION
Head of Delegation
Fuensanta Candela Castillo, Principal Administrator, European Commission, DG FISH, Rue de la Loi/Wetstraat

200, B-1049 Brussels, Belgium
Phone: +32 2 295 7753 — Fax: +32 2 295 5700 — E-mail: maria.candela-castillo@cec.eu.int

Advisers

Staffan Ekwall, Principal Administrator, European Commission, DG FISH, External Policy and Markets, International
and Regional Arrangements, Rue de la Loi/Wetstraat 200, B-1049 Brussels, Belgium

Phone: +32 2 299 6907 — Fax: +32 2 295 5700 — E-mail: staffan.ekwall@cec.eu.int

Margarite Mancebo, Subdireccion General de Organismos Multilaterales de Pesca, Secretaria General de Pesca
Maritima, Jose Ortega y Gasset, 57, 28006 Madrid, Spain

Phone: +34 91 3476176 - Fax: +34 91 3476049 — E-mail: cmancebo@mapya.es

ICELAND
Head of Delegation

Kolbeinn Arnason, Director of International Affairs, Ministry of Fisheries, Skulagata 4, 150 Reyjavik
Phone: +354 545 8300 — Fax +354 562 1853 — E-mail: kolbeinn.arnason@sjr.stjr.is




163

Adviser

Gudridur Margrét Kristjansdéttir, Legal Adviser, Ministry of Fisheries, Skulagata 4, 150 Reyjavik
Phone: +354 545 8370 - Fax: +354 562 1853 - E-mail : gudridur.kristjansdottir@sjr.stjr.is

NORWAY
Head of Delegation

Terje Lobach, Senior Legal Adviser, Directorate of Fisheries, P. O. Box 185, N-5804 Bergen
Phone: +47 5523 80 00 Fax: +47 55238090 E-mail: terje.lobach@fiskeridir.no

Adviser

Jan Pieter Groenhof, Adviser, Norwegian Ministry of Fisheries, P. O. Box 8118 Dep., 0032 Oslo
Phone: +47 22 24 64 52 — Fax: +47 22 24 95 85 — E-mail: jan-pieter.groenhof@fid.dep.no

UNITED STATES OF AMERICA
Head of Delegation
Gene Martin, Attorney, Office of the General Counsel, Northeast Region, National Oceanic and Atmospheric

Administration, U.S. Dept. of Commerce, 1 Blackburn Dr., Gloucester, MA 01930
Phone: +1 978 281 9242 Fax: +1 978 281 9389 E-mail: gene.s.martin@noaa.gov

Adviser

Deirdre Warner-Kramer, Senior Atlantic Fisheries Officer, Office of Marine Conservation, United States
Department of State (Rm 5806), 2201 C Street NW, Washington, D.C.
Phone +1 202 647 2883 — Fax: +1 202 736 7350 — E-mail: warner-kramerdm@state.gov

SECRETARIAT

Johanne Fischer, Executive Secretary (jfischer@nafo.int)
Bev Cruikshank, Personal Assistant to the Executive Secretary (bcruikshank@nafo.int)
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Annex 2. Agenda

Opening by the Chair
Appointment of Rapporteur
Adoption of Agenda

Modification of Scheme to promote compliance by Non-Contracting Party vessels with the Conservation and
Enforcement Measures established by NAFO (GC Doc. 03/3, Part I11-Report of STACFAC, Annex 6)

Elaboration of a Scheme for Contracting Parties with content similar to that of Scheme for NCPs
Development of trade-tracking system

Implementation of the IPOA on IUU in NAFO

Other Matters

Adoption of Report

10. Adjournment

15-16 June — STACFAC —re item 4
17-19 June - Joint session with STACTIC re items 5-7 (see Part 11 of this Section, page )
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Annex 3. Working Paper presented by Canada on Modification of the NCP Scheme
(STACFAC W.P. 04/1)

Suggested Changes — Canada

SCHEME TO PROMOTE COMPLIANCE BY NON-CONTRACTING PARTY
VESSELS WITH RECOMMENDATIONS ESTABLISHED BY NAFO

(These amendments are intended to replace Chapter VI of the CEM Overhaul, pending the final adoption of that
document. Numbering of articles in this section would thus need to be corrected.)

Avrticle 1
Scope and Objectives

1. The measures contained in this Scheme are applicable to non-Contracting Party vessels engaged in fishing
activities in the Regulatory Area of NAFO.

2. The purpose of the Scheme is to ensure the effectiveness of the Conservation and Enforcement measures
established by the Organiszation.

3. Nothing in this Scheme shall affect the exercise by Contracting Parties of their sovereignty over the ports in
their territory in accordance with international law.

4. This Scheme shall be interpreted in a manner consistent with international law, including the principles,
rights and obligations in WTO agreements, and be implemented in a fair, transparent, and non-
discriminatory manner.

Avrticle 2
Definitions
(These definitions would be inserted in Article 2 of the CEM Overhaul, where those of ‘Fishing activities’ and
‘Inspectors’ are already included, pending final adoption of the Overhaul.)

1. “non-Contracting Party vessel” means any vessel not flagged in to a Contracting Party of NAFO or to a
member state of a Regional Economic Integration Organization that is a Contracting Party of NAFO,
including vessels for which there are reasonable grounds for suspecting them to be without nationality.

2. “Fishing activities” means fishing, fish processing operations, the transhipment of fish or fish products and
any other activity in preparation for or related to fishing in the Regulatory Area.

3. “Inspector” means an inspector of the fishery control services of the Contracting Parties assigned to the
Scheme of Joint International Inspection and Surveillance.

4. “lUU fishing” means activities as defined in paragraph 3 of the FAO International Plan of Action to
prevent, deter and eliminate illegal, unreported and unregulated fishing that occur within the NAFO

Regulatory Area.

5. “lUU List” means the list, established pursuant to Article 9 of Chapter VI, containing the particulars of
vessels that have been found by the General Council to have engaged in IUU fishing.

6. “Provisional List” means the list, established pursuant to Article 9 of Chapter VI, containing the particulars
of vessels that have been identified as having engaged in fishing activities in the Regulatory Area,
according to information received pursuant to Articles 3 to 5 ( to 6 if trade tracking implemented)or
information received in reports pursuant to Article 8 of Chapter VI.
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Avrticle 3
Sightings of non Contracting Party vessels

A non- Contractmg Party vessel which that has been 5|ghted engaglng in flshmg actlvmes in the Regulatory

3 is presumed to
be undermining the effectiveness of Conservatlon and Enforcement Measures In the case of any
transhipment activities involving a sighted non-Contracting Party vessel, inside or outside the Regulatory
Area, the presumption of undermining Conservation and Enforcement Measures applies to any other non-
Contracting Party vessel that which has engaged in such activities with that vessel.

Information regarding such sightings er—denials—of[pert—access;}-andings—or—transhipments shall be

immediately transmitted to the Secretariat. For sightings, the Surveillance Report provided in Annex XII
shall be used. The Secretariat shall then transmit this information to all Contracting Parties and other
relevant Regional Fisheries Management Organiszations within one business day of receiving this
information, and to the Flag State as soon as possible.

The Contracting Party shall attempt to inform the vessel that it has been sighted engaging in fishing
activities, er-thatitis-being-denied-Jport-access;Handing-ortransshipment-and is accordingly presumed to
be undermining the Conservation and Enforcement Measures, and that this information will be distributed
to all Contracting Parties, other Regional Fisheries Management Organiszations and to the Flag State of the
vessel.

Article 4
Inspections at sea

NAFO inspectors shall, if appropriate, request permission to board non-Contracting Party vessels that are
sighted as—being-engaginged in fishing activities in the Regulatory Area. If the vessel consents to be
boarded the inspectors’ findings shall be transmitted to the Secretariat without delay. The Secretariat shall
transmit this information to all Contracting Parties and other relevant Regional Fisheries Management
Organizations within one business day of receiving this information, and to the Flag State as soon as
possible. The non-Contracting Party vessel that which is boarded shall be provided with a copy of the
findings of the NAFO inspectors.

Where evidence so warrants, a Contracting Party may take such action as may be appropriate in accordance
with international law. Contracting Parties are encouraged to examine the appropriateness of domestic
measures to exercise jurisdiction over such vessels.

Avrticle 5
Inspections in port

When a non-Contracting Party vessel referred to in Article 3(1) enters a port of any Contracting Party, it
shall be inspected by authorised Contracting Party officials knowledgeable of the Conservation and
Enforcement Measures (and this Scheme), and shall not be allowed to land or tranship any fish until this
inspection has taken place. Such inspections shall include the vessel’s documents, log books, fishing gear,
catch onboard and any other matter relating to the vessel’s activities in the Regulatory Area.

Information on the results of all inspections of non-Contracting Party vessels conducted in the ports of
Contracting Parties, and any subsequent action, shall immediately be transmitted to all Contracting Parties
and other relevant Regional Fisheries Management Organizations through the NAFO Secretariat, and as
soon as possible to the relevant Flag State(s).
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Avrticle 6
Landings;-transshipments-andjeintfEishing activities eperations

y-vessel-frefered-to-in-Adrticle Aga A
Contracting Parties shall ensure that their vessels do not engage in fishing activities with the vessels of non-
Contracting Parties.]

Landings and transhipments of all fish from a non-Contracting Party vessel to which this Scheme applies
shall be prohibited in all Contracting Party ports if the vessel has on board any species listed in Annex XIX,
unless:

a) The vessel establishes that the fish were caught outside the Regulatory Area; or
b) The vessel establishes that it has applied all relevant Conservation and Enforcement Measures, in
particular Part IV.]

Contracting Parties denying landings or transshipments shall inform the vessel, the flag State of the

vessel and the NAFO Secretariat of this decision.

Article 8
Reports on 1UU fishing activities

Each Contracting Party shall report to the Executive Secretary by 1 March each year for the previous
calendar year:

a) the number of inspections of non-Contracting Party vessels it conducted under this Scheme at sea
or in its ports, the names of the vessels inspected and their respective Flag State, the dates and as
appropriate, the ports where the inspection was conducted, and the results of such inspections; and

b) where fish are landed or transhipped following an inspection pursuant to this Scheme, the report
shall also include the evidence presented pursuant to Article 6(2).

In addition to sighting reports and information on sea or port inspections, Contracting Parties may at any
time submit to the Secretariat any further information, which might be relevant for the identification of
non-Contracting Party vessels that might be carrying out IUU fishing activities in the Regulatory Area.

The Executive Secretary shall prepare a report by 1 April each year, for the period corresponding to the
previous calendar year, based on the reports and information received from the Contracting Parties as
called for in this Scheme.
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Article 9
IUU wessellists and notification to NCP Flag States

1. [By 1 April each year, ] The Secretarlat shall establish a Provisional List contalnmq the name and flag state

Contractmg Party vessel—epvessels |dent|f|ed as Ieemg having engaged in flshlng actlvmes in the
Regulatory Area, according to information received pursuant to Articles 3 to 5 (to 6 if trade tracking

implemented) and the reports mentioned in Article 8. The Secretariat shall also place the Provisional List
on a secure section of the NAFO website.

2. By 1 April each year, tFhe Secretariat shall advisee relevant non-Contracting Parties of the vessels flying

their flag that have been included in the Provisional list;. Fhe-Seeretariat-shall-also-place-the-Provisional
Liston-a-secure-section-ofthe NAFO-website and, in consultation with the chairman of the-General Council

STAFAC, provide the following information to the non-contracting Party:

a) _the reasons for the inclusion on the Provisional list and all relevant evidence upon which inclusion of
the vessel on the list is based;

b) acopy of the NAFO Conservation and Enforcement Measures, including this Scheme;

c) arequest to the flag state to take measures in accordance with its applicable legislation to ensure that
the vessel or vessels in guestion desist from activities that undermine the effectiveness of the NAFO
Conservation and Enforcement Measures;

d) a reminder that trade restrictive measures may be imposed if the Flag State does not take effective
measures to ensure that the vessel or vessels in question desist from activities that undermine the
effectiveness of the NAFO Conservation and Enforcement Measures;

e) arequest to report back to NAFO on the results of enquiries and/or measures it has taken in respect of
the vessel or vessels concerned, and a reasonable deadline by which a reply is required; and,

f) the dates when STACFAC will be considering recommendations with respect to the composition of the
IUU List, and an invitation to the non-Contracting Party to attend the meeting of STACFAC as an
observer.

2bis. The Secretariat shall promptly distribute to Contracting Parties any information received pursuant to Article

92)e)

3. On the basis of the reports drawn up pursuant to Article 8(3), the information received from Flag States in
response to notice sent pursuant to Article7{2} 9(2)}e} , as well as any other relevant information submitted
by Contracting Parties or Flag States which might be relevant for the identification of non-Contracting
Party vessels that might be carrying out IUU fishing activities in the Regulatory Area, the Standing
Committee on Fishing Activities of non-Contracting Parties in the NAFO Regulatory Area (STACFAC)
shall consider the Provisional List and as appropriate recommend to the General Council that the vessels

either:

a) be removed therefrom the listef;

b) be retained on the list pending the receipt of further information; or,

C) be er-otherwise transferred to thea-confirmed 1UU lIList hereinafterreferred-to-as-the lJU-List)..
4. At-the same-time-STACFAC shall undertake a review of the current IUU List and as appropriate

recommend to the General Council that vessels are maintained therein or removed. STACFAC shall only

recommend that the General Council remove a vessel from either the Provisional or IUU list if the Flag

State of the vessel concerned provides satisfactory information to establish that satisfies—the-General

Council-that:

a) it has taken effective action in response to the IUU fishing activities in question, including
prosecution and imposition of sanctions of adequate severity; ;6¢
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b) it has taken measures to ensure the granting of the right to the vessel to fly its flag will not result in
IUU fishing:-oF;
c) the vessel has changed ownership and that the new owner can establish the previous owner no

longer has any legal, financial, or real interests in the vessel, or exercises control over it and that
the new owner has not participated in 1UU fishing; or,

d) the vessel did not take part in IUU fishing activities.

The General Council shall review the recommendations made by STACFAC pursuant to this Article, and

shall determine the composition of the I[UU List.

The Secretariat shall [place the IUU list List on a secure section of the NAFO website. This list shall
include the name and flag state of the vessel and, where available, the previous name, the previous flag
state, the radio call sign, and the name and address of the owner of the vessel. the-foHowing-information—

]

The Secretariat shall provide to relevant flag states the names of vessels on the IUU List flagged to that

state.

Article 10
Follow-up action

14— Contracting Parties shall take all the necessary measures; under their applicable legislation; in order that:

al. vessels appearing on the 1UU fist List are not authorised to land or tranship in their ports or waters
under their jurisdiction but-are-inspected-in-accordance-with-the-provisions-ef-Article 5;
b)2. fishing vessels, including support vessels, refueling vessels, the mother-ships and cargo vessels

flying their flag do not in any way assist, or participate in any-transshipments—erjoint fishing
activities with, vessels appearing on the IUU Hist List.

€)3. the issuing of licenses to vessels appearing on the 1UU Hst List to fish in waters under their
fisheries jurisdiction is prohibited;

4. the chartering of vessels appearing on the 1UU st List is prohibited;
e)5. the granting of their flag to vessels appearing on the IUU kst List is refused;

£6. importers, transporters and other sectors concerned are encouraged to refrain from negotiating
with and from transhipping fish caught by vessels appearing on the 1UU Hst List;

g)7. appropriate information regarding vessels appearing on the IUU Hhst List is collected and
exchanged with other Contracting Parties or non-Contracting Parties with the aim of detecting,
controlling and preventing false import/export certificates regarding fish from such vessels subject
to confidentiality requirements of States.

Article 11
Action vis-a-vis Flag States

Contracting Parties shall jointly and/or individually request non-Contracting Parties whose vessels appear
on the IUU kst List to co-operate fully with the Organiszatien in order to avoid undermining the
effectiveness of the Conservation and Enforcement Measures adopted pursuant to the Convention.
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2. The General Council shall review, at subsequent annual meetings as appropriate, actions taken by such
non-Contracting Parties and identify those which that have not rectified their fishing activities.

3. Where the Flag State of a vessel identified in paragraph 2 has:

(a) failed or refused to exercise effective control over the vessel flying its flag so as to ensure that the
vessel desists from undermining the effectiveness of the NAFO Conservation and Enforcement
Measures; and

(b) received reasonable notice of the consequences of its failure to take effective control and has been
provided with an opportunity to respond;

the General Council may, where no other reasonable means are available to compel the Flag State to
exercise effective control over the vessel, recommend that Contracting Parties adopt appropriate non-
discriminatory trade restrictive measures against the Flag State in question, consistent with their
international obligations

4, Where trade measures are recommended pursuant to paragraph 3, the chairman of the General Council
shall inform the Flag State in guestion of the recommendation and again request the Flag State to exercise
effective control over the vessel or vessels.

5. STACFAC shall review each year all trade restrictive measures that have been adopted and, where
circumstances warrant, shall submit for the approval of the General Council, recommendations for the
lifting of the measures.

Article 12
Entry Into Force

This Scheme shall not enter into force prior to the entry into force of a similar scheme to promote compliance by
Contracting Parties with NAFO conservation and management measures.
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Annex 4. Working Paper presented by the EU on Modification of the NCP Scheme
(STACFAC W.P. 04/3, Version 4)

SCHEME TO PROMOTE COMPLIANCE BY NON-CONTRACTING PARTY
VESSELS WITH RECOMMENDATIONS ESTABLISHED BY NAFO

(These amendments are intended to replace Chapter VI of the CEM Overhaul, pending the final adoption of that
document. Numbering of articles in this section would thus need to be corrected.)

Article 1
Scope and Objectives
[1. The purpose of this Scheme is to prevent, deter and eliminate fishing activities by non-Contracting
Party vessels that undermine the effectiveness of the Conservation and Enforcement measures established
by the Organization.]*

2. Nothing in this scheme shall affect the sovereign rights of Contracting Parties to impose additional measures to
promote compliance by NCP vessels, in accordance with international law.

3. This Scheme shall be interpreted in a manner consistent with international law, including the principles, rights
and obligations in WTO agreements, and be implemented in a fair and transparent manner.

Avrticle 2
Definitions
(These definitions would be inserted in Article 2 of the CEM Overhaul, where those of ‘Fishing activities’ and
‘Inspectors’ are already included, pending final adoption of the Overhaul.)

1. “non-Contracting Party vessel” means any vessel not flagged to a Contracting Party , including vessels for
which there are reasonable grounds for suspecting them to be without nationality.

TO BE DELETED AS ALREADY IN CEM
2. “Fishing activities” means fishing, fish processing operations, the transhipment of fish or fish
products and any other activity in preparation for or related to fishing in the Regulatory Area.

3. “Inspector” means an inspector of the fishery control services of the Contracting Parties assigned
to the Scheme of Joint International Inspection and Surveillance.

4. “IUU fishing” means activities as defined in paragraph 3 of the FAO International Plan of Action to prevent,
deter and eliminate illegal, unreported and unregulated fishing.

5. “IUU List” means the list, established pursuant to Article 7 of Chapter VI, containing the particulars of vessels
that have been found by the General Council to have engaged in IUU fishing.

6. “Provisional List” means the list, established pursuant to Article 7 of Chapter VI, containing the particulars of
vessels that have been identified as having engaged in fishing activities, according to information received
pursuant to Articles 3 to 6 or information received in reports pursuant to Article 8 of Chapter VI.

Avrticle 3
Sightings and identifications of non Contracting Party vessels / Presumption of NCP vessels undermining
NAFO Conservation and Enforcement Measures

1. A non-Contracting Party vessel that has been sighted or by other means identified by a Contracting Party as
engaging in fishing activities in the Regulatory Area is presumed to be undermining the effectiveness of
Conservation and Enforcement Measures. In the case of any transhipment activities involving a sighted non-
Contracting Party vessel, inside or outside the Regulatory Area, the presumption of undermining Conservation

! Draft proposed by the Chair, not yet discussed by the Committee.
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and Enforcement Measures applies to any other non-Contracting Party vessel that has engaged in such activities
with that vessel.

Information regarding such sightings or identifications shall be immediately transmitted to the Secretariat. For
sightings, the Surveillance Report provided in Annex XII shall be used. The Secretariat shall then transmit this
information to all Contracting Parties and other relevant Regional Fisheries Management Organizations within
one business day of receiving this information, and to the flag State as soon as possible.

The Contracting Party shall attempt to inform the vessel that it has been sighted or identified engaging in fishing
activities, and is accordingly presumed to be undermining the Conservation and Enforcement Measures, and
that this information will be distributed to all Contracting Parties, other Regional Fisheries Management
Organizations and to the flag State of the vessel.

Article 4
Inspections at sea

NAFO inspectors shall, if appropriate, request permission to board non-Contracting Party vessels that are
sighted engaging in fishing activities in the Regulatory Area. If the vessel consents to be boarded the inspectors’
findings shall be transmitted to the Secretariat without delay. The Secretariat shall transmit this information to
all Contracting Parties and other relevant Regional Fisheries Management Organizations within one business
day of receiving this information, and to the Flag State as soon as possible. The non-Contracting Party vessel
that is boarded shall be provided with a copy of the findings of the NAFO inspectors.

Where evidence so warrants, a Contracting Party may take such action as may be appropriate in accordance
with international law. Contracting Parties are encouraged to examine the appropriateness of domestic measures
to exercise jurisdiction over such vessels.

Article 5
Inspections in port

When a non-Contracting Party vessel referred to in Article 3(1) enters a port of any Contracting Party, it shall
be inspected by authorised Contracting Party officials knowledgeable of the Conservation and Enforcement
Measures (and this Scheme), and shall not be allowed to land or tranship any fish until this inspection has taken
place. Such inspections shall include the vessel’s documents, log books, fishing gear, catch onboard and any
other matter relating to the vessel’s activities in the Regulatory Area.

Information on the results of all inspections of non-Contracting Party vessels conducted in the ports of
Contracting Parties, and any subsequent action, shall immediately be transmitted to all Contracting Parties and
other relevant Regional Fisheries Management Organizations through the NAFO Secretariat, and as soon as
possible to the relevant flag State(s).

Avrticle 6
Fishing activities

Contracting Parties shall ensure that their vessels do not receive transhipments of fish from a non-Contracting
Party vessel [referred to in Article 3] or engage in joint fishing operations with such vessels.]*

Landings and transhipments of all fish from a non-Contracting Party vessel to which this Scheme applies shall
be prohibited in all Contracting Party ports, unless:

a) The vessel establishes that the fish were caught outside the Regulatory Area; or

b) The vessel establishes that it has applied all relevant Conservation and Enforcement Measures.

2 Language bracketed pending outcome of discussions on a) the possibility of prohibiting at sea transhipment from
all NCP_vessels (not just those sighted etc) and b) the possibility that a proposal is made to the Organisation to
prohibit all transhipments at sea.
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Contracting Parties denying landings or transshipments shall inform the vessel, the flag State of the vessel and
the NAFO Secretariat of this decision.

Article 7
Notification of presumed IUU activities and establishment of a Provisional List

Upon receipt of information from Contracting Parties pursuant to Articles 3 to 6, the secretariat shall enter the
flag State, vessel name and letters and numbers of registration, and other identifying features of the vessel as
available, on a Provisional List. The Secretariat shall place the Provisional List on a secure section of the NAFO
website.

[In addition to sighting reports and information on sea or port inspections, Contracting Parties may at any time
submit to the Secretariat any further information, which might be relevant for the identification of non-
Contracting Party vessels that might be carrying out IUU fishing in the Regulatory Area. J*

At the same time, the Secretariat shall, in consultation with the Chair of STACFAC, advise relevant non-
Contracting Parties of the vessels flying their flag that have been included in the Provisional List and provide
the following information to the non-Contracting party:

a. the reasons for the inclusion on the Provisional List and all relevant evidence upon which
inclusion of the vessel on the list is based;

b. acopy of the NAFO Conservation and Enforcement Measures, including this Scheme;

c. request that it take measures in accordance with its applicable legislation to ensure that the vessel
or vessels in question desist from any activities that undermine the effectiveness of Conservation
and Enforcement Measures;

d. areminder that trade restrictive measures may be imposed if the flag State does not take effective
measures to ensure that the vessel or vessels in question desist from activities that undermine the
effectiveness of the NAFO Conservation and Enforcement Measures;

e. arequest to report back to NAFO [within 30 days from the date the letter is sent]* on the results of
enquiries and/or measures it has taken in respect of the vessel or vessels concerned.; and,

f. the dates when STACFAC and the General Council will be considering recommendations with
respect to the composition of the IUU List, and an invitation to the non-Contracting Party to attend
the meeting of STACFAC and the General Council as an observer, with the opportunity to further
respond to the request specified in sub-paragraph e).

The Secretariat shall promptly provide non-Contracting Parties concerned with any additional information
received pursuant to Articles 3 to 6 in respect of vessels flying their flag that have already been included on the
Provisional List.

The Secretariat shall promptly distribute any information received from non-Contracting Parties to all
Contracting Parties.

[If a non-Contracting Party that has received information regarding one of the vessels entitled to fly its flag
pursuant to paragraph 2 does not object to a listing by the deadline established under paragraph 2, subparagraph
e), the vessel concerned shall be transferred from the Provisional List to the IUU List.

Vessels that have been transferred from the Provisional List to the IUU List in this manner shall be retransferred
to the Provisional List if the flag State at any date prior to X days before the Annual Meeting of STACFAC
reacts in writing to the information received. If the vessel is retransferred to the Provisional List in this manner
the decision whether to put the vessel on the IUU List shall be referred to STACFAC.J®

® The Committee agreed on the substance of this paragraph — Article 8(2) of the initial proposal. Language not yet
discussed.

* Deadline subject to the outcome of discussion on the general cycling of the listing procedure and the cutoff date
established in Article 8.2, still to be decided. Cf. footnote 5.

> Reservations expressed with respect to automatic listing.
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Article 8
Establishment of the 1UU list

1. STACFAC shall consider the Provisional List and as appropriate recommend to the General Council that the
vessels either:

a) be removed from the Provisional List;
b) be retained on the Provisional List pending the receipt of further information; or,
c) be transferred to the IUU List.

2. [STACFAC shall only consider vessels for inclusion on the IUU list if the period referred to in Article 7.2.e)
has elapsed. ]°

3. STACFAC shall undertake a review of the current IUU List and as appropriate recommend to the General
Council that vessels are maintained thereon or removed. STACFAC shall only recommend that the General
Council remove a vessel from either the Provisional or 1UU list if the flag State of the vessel concerned
provides satisfactory information to establish that:

a) it has taken effective action in response to the IUU fishing in question, including prosecution and
imposition of sanctions of adequate severity;

b) it has taken measures to ensure the granting of the right to the vessel to fly its flag will not result in
IUU fishing;

c) the vessel has changed ownership and the new owner can establish the previous owner no longer

has any legal, financial, or real interests in the vessel, or exercises control over it [and that the new
owner has not participated in 1UU fishing]’; or,
d) the vessel did not take part in 1UU fishing.

4. The General Council shall review the recommendations made by STACFAC pursuant to this Article, and shall
determine the composition of the ITUU List.

5. The Secretariat shall place the IUU List on the NAFO website. This list shall include the name and flag state of
the vessel and, where available, the previous name (s), the previous flag state (s), the radio call sign.

6. The Secretariat shall provide to relevant flag States the names of vessels on the IUU List flagged to that state.

Avrticle 9
Follow-up action

CPs shall take all necessary measures to the extent possible in accordance with their applicable legislation, in order
that:

a)  vessels appearing in the IUU List are not authorised to land, tranship, refuel or re-supply, engage in
fish processing operations or in any other activity in preparation for or related to fishing in their
ports or waters under their jurisdiction;

b) fishing vessels, including support vessels, refuel vessels, the mother ships and cargo vessels flying
their flag do not in any way assist, or participate in transshipment or any other activity in preparation
for or related to fishing or joint fishing activities with vessels appearing on the IUU List;

c) the issuing of licences to vessels appearing on the IUU List to fish in waters under their fisheries
jurisdiction is prohibited;

d) the chartering of vessels appearing on the IUU List is prohibited;
e) the granting of their flag to vessels appearing on the IUU List is prohibited,;

® Cutoff date to be determined and subject to the outcome of discussions on the general cycling of the procedure. Cf.
footnote 3.
" Reservations expressed on preferences for more specific language.
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f) importers, transporters and other sectors concerned are encouraged to regrain from negotiating with
and from transshipping fish caught by vessels appearing on the IUU List.

g) appropriate information regarding vessels appearing on the IUU List is collected and exchanged with
other Contracting Parties, non-Contracting Parties and other Regional Fisheries management
Organisations with the aim of detecting, controlling and preventing false import/export certificates
regarding fish from such vessels.

Avrticle 10
Actions vis-a-vis Flag States

1. Contracting Parties shall jointly and/or individually request non-Contracting Parties whose vessels appear on
the IUU List to co-operate fully with the Organisation in order to avoid undermining the effectiveness of the
Conservation and Enforcement Measures adopted pursuant to the Convention.

2. The General Council shall review, at subsequent annual meetings as appropriate, actions taken by such non-
Contracting Parties and identify those that have not rectified their fishing activities.

3. ®[The General Council shall decide appropriate measures to be taken in respect of non-Contracting Parties
identified under paragraph 2. In this respect, Contracting Parties may co-operate to adopt appropriate
multilaterally agreed trade related measures, consistent with the World Trade Organisation (WTO) that may be
necessary to prevent, deter, and eliminate the IUU fishing activities identified by the General Council.
Multilateral trade measures may be used to support co-operative efforts to ensure that trade of fishing products
from the Regulatory Area does not in any way encourage IUU fishing or otherwise undermine the effectiveness
of NAFO Conservation and Enforcement Measures which are consistent with the United Nations convention on
the Law of the Sea 1982.]

OR:
3. [Where the Flag State of a vessel identified in paragraph 2 has:

(a) failed or refused to exercise effective control over the vessel flying its flag so as to ensure that the
vessel desists from undermining the effectiveness of the NAFO Conservation and Enforcement
Measures; and,

(b)  received reasonable notice of the consequences of its failure to take effective control and has been
provided with an opportunity to respond;

the General Council may, where no other reasonable means are available to compel the Flag State to
exercise effective control over the vessel, recommend that Contracting Parties adopt appropriate non-
discriminatory trade restrictive measures against the Flag State in question, consistent with their
international obligations

4. Where trade measures are recommended pursuant to paragraph 3, the Chairman of the General Council shall
inform the Flag State in question of the recommendation and again request the Flag State to exercise effective
control over the vessel or vessels.

5. STACFAC shall review each year all trade restrictive measures that have been adopted and, where
circumstances warrant, shall submit for the approval of the General Council, recommendations for the lifting of
the measures. ]

[X. Where the flag State of a vessel identified in paragraph 2 has failed or refused to exercise control over the
vessel entitled to fly its flag, Contracting Parties shall develop ways to ensure that the export and transfer of
fishing vessels to such an identified flag State is prohibited.]’

& Two alternative languages proposed. In addition, reservations on the concept of trade sanctions against NCPs being
included in the Scheme.
° Not yet discussed by the Committee.
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[Article 11
Entry Into Force™

1. Contracting Parties shall adopt a comparable mechanism by no later than the close of the 2006 annual meeting
of NAFO that includes additional measures to ensure that Contracting Parties fulfill their obligations not to
undermine the NAFO Conservation and Enforcement Measures.

2. Article 10(3) of this Scheme shall not enter into force before the entry into force before the entry into force of
the Contracting Party mechanism pursuant to 11(1).1]

19 Reservations expressed as to the inclusion of this provision in the Scheme. Paragraph 2 linked to the outcome of
discussions on Article 10(3), bracketed.
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Annex 5. Working Paper presented by Canada
(STACFAC W.P. 04/6)

Article 11 — Entry into Force

Contracting Parties shall adopt a comparable mechanism by no later than the close of the 2006 annual
meeting of NAFO that includes additional measures to ensure that Contracting Parties fulfill their
obligations not to undermine the NAFO Conservation and Enforcement Measures.

Article 10(3) of this Scheme shall not enter into force before the entry into force of the Contracting Party
mechanism pursuant to 11(1).



